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虽然传统法律观点认为 WTO 并不为私人创设权利，但私人与 WTO 却有着
千丝万缕的联系，附于《马拉喀什建立世界贸易组织协定》（Marrakesh Agreement 
Establishing the World Trade Organization，下文简称《WTO 协定》）后相互交织
的贸易协定，大多间接赋予私人国际贸易自由权利（Private Party’s International 





及 WTO 民主危机的日趋凸显，为 PPIFTR 提供有效救济势在必行。但现阶段
WTO 下 PPIFTR 救济制度不完善，难以为 PPIFTR 提供有效救济。对此，本文试
图构建 WTO 下相对完善的 PPIFTR 救济制度，增加私人对 WTO 的认可、接受，




第一章，对 WTO 下 PPIFTR 救济制度构建必要性进行论证。WTO 规则中有
关于 PPIFTR 的直接、间接规定，从某种意义上可以说“国家或单独关税区之义
务即为 PPIFTR”。但 PPIFTR 极易受贸易保护主义理论及现实的侵害。私人为国
际贸易活动原子，对市场经济健康运行及国际贸易发展而言至关重要。早在 1984
























第二章，分别从 WTO 层面、成员层面立法视角下对 PPIFTR 救济现状进行
探析。WTO 相关法规数量众多、体系庞大，本章主要以《与贸易有关的知识产
权协定》、《服务贸易总协定》此类与 PPIFTR 密切相关的协定为立法研究范本，





第三章，司法救济为 PPIFTR 救济的 后屏障，本章将对现阶段 WTO 层面、





题。本章 后，将对 WTO 司法视角下 PPIFTR 救济不足的主要原因进行探析。 
第四章，从 WTO 层面、成员层面入手，对 WTO 行政视角下 PPIFTR 救济现
状进行探析。在 WTO 层面，本章以贸易政策审议机制为研究切入点，分析其
PPIFTR 行政救济有效性。成员层面，本章以美国、中国体制下 PPIFTR 行政救
济具体实践为研究范本，并对其 PPIFTR 行政救济有效性进行分析。本章 后，
将对 WTO 行政视角下 PPIFTR 救济不足的主要原因进行探析。 
第五章，试图对 WTO 下 PPIFTR 救济制度进行构建。WTO 不仅包括 WTO



















提出设立“WTO 咨询委员会”作为接纳、概括 PPIFTR 诉求的机构。同时成员




角下的 TPRM 及成员层面 PPIFTR 行政救济提出完善建议，以期为 PPIFTR 提供
有效行政救济。 





































It is meaningful for private party to apply law positively to regulate social life 
reasonably. Hence, law supposes to include regimes allowing private party to apply 
law positively. Private parties are the terminal participators of international trade 
activities. However, WTO (World Trade Organization) as the current main 
international organization in international trade field is governmental international 
organization. Entities bearing obligation and enjoying power in WTO are states or 
separate customs territories. And the reinforced Dispute Settlement Mechanism (DSM) 
after Uruguay Round also focuses on servicing states and safeguarding state power.      
Although the traditional views believe WTO does not create rights for private 
party under law aspect, private party has intensive relationship with WTO. The trade 
agreements attached to 《Marrakesh Agreement Establishing the World Trade 
Organization》 indirectly endows international free trade right to private party mostly. 
Through the establishment of effective legal regime, WTO pushes forward the 
development of free trade and reduces the interferences of government benefiting 
private party. To some sense, we can draw the conclusion that WTO acts as national 
constitution referring to the protection of private party’s right. Any regime 
construction ignoring private party is negative for the further developments of 
multilateral trade regime.  
Where there is a right, there is a remedy. Facing the growing civil society and 
democracy crisis in WTO, it is necessary to provide effective remedy for private 
party’s international free trade right (PPIFTR). However, the current PPIFTR remedy 
regime under WTO can not provide efficient remedies for PPIFTR. Therefore, the 
thesis focuses on the construction of relatively consummate remedy regime for 
PPIFTR under WTO to enhance the acceptance as well as reorganization of WTO 
from private party to realize free trade aim and sustainable development of WTO. 
Except introduction and conclusion parts, the frames of the thesis are as follows: 


















And then, the academic history is reviewed and analyzed. The basic structure of this 
thesis is introduced and major issues to be explored are defined. 
Chapter One explores and analyses the necessity to provide remedy for PPIFTR 
under WTO. There are direct and indirect provisions regulating PPIFTR in WTO 
rules. To some extent, we can draw the conclusion that the obligations of states and 
separate customs territories are PPIFTR. But PPIFTR is easily to be damaged by 
protectionism theories and facts.  Private parties in international trade are atoms in 
international trade. They are crucial for healthy development of market economy and 
international trade. In 1984, Professor John H. Jackson already realized the 
importance of PPIFTR remedy and supported private party participate DSM directly 
as dispute parties conditionally. At the same time, some international law scholars 
represented by Professor Petersmann suggested to view PPIFTR as basic human 
right to be protected under macro perspective. Despite comments of above 
mentioned opinions, according to Marxist Political Economy PPIFTR acts as crucial 
material dynamic for realization of relative human rights. And PPIFTR remedy is 
important for sustainable developments of WTO. 
Chapter Two analyzes current situations of PPIFTR remedy from WTO and 
national level under legislative aspect. Basing on the facts that the amount of WTO 
relative rules and regimes are huge, the thesis mainly explores the efficiency of 
PPIFTR remedy from 《Agreement on Trade-Related Aspects of Intellectual Property 
Rights》and 《General Agreement on Trade in Services》  under international 
legislative aspects. The implementation of WTO rules belongs to Members’ state 
sovereignty issue and Members generally deny the direct implementation of WTO 
rules. During the process of legislation-transforming, some Members introduce 
protectionism and discriminatory rules damaging the legislative remedy efficiency on 
Member level. Meanwhile, some rules only regulate minimum obligations of 
Members. Some Members make use of these minimum obligation provisions to 
improve trade barriers reducing foreign international traders’ benefits. 


















current situations of PPIFTR remedy under WTO judicial aspect from WTO and 
national levels. Firstly, this chapter analyzes basic PPIFTR judicial remedy 
approaches on WTO level and explores the efficiency of those PPIFTR remedy 
approaches. Secondly, this chapter focuses on the judicial implementation faultage of 
WTO rules between WTO and Member levels mostly. WTO rules judicial 
implementation faultage affects the efficiency of PPIFTR judicial remedy on Member 
level seriously. Although most Members apply “unified interpretation principle”, the 
efficiency of this principle applied in some cases is doubted by people. At the end of 
this chapter, the thesis applies case analysis approach to explore main reasons lead to 
low efficiency of PPIFTR remedy under WTO judicial aspects.  
Chapter Four analyzes current situations of PPIFTR remedy under WTO 
administrative aspect from WTO and national levels. For WTO level, thesis mainly 
studies Trade Policy Review Mechanism and analyzes its efficiency of PPIFTR 
administrative remedy. Then, the chapter studies United States and China PPIFTR 
administrative remedy practices and efficiency on member level. At last, this chapter 
explores reasons leading to low efficiency of PPIFTR administrative remedy under 
WTO. 
Chapter Five tries to construct PPIFTR remedy regime under WTO. WTO does 
not only include regimes on WTO level but also include relative regimes on 
Members’ national level. In order to enhance the participation of private party in 
decision making procedure on WTO level, the thesis suggests the establishment of 
“WTO Advisory Committee” as an institution to accept and summarize PPIFTR 
claims. Basing on “Pacta Sunt Servanda Principle”, thesis suggests enhancing the rule 
implementation relating to PPIFTR legislative remedy from entity and procedure 
aspects and insists to treat domestic and foreign international traders following the 
“non-discrimination principle”. To resolve “WTO rules judicial Implementation 
faultage” problem, the thesis learns from EU preliminary ruling to try to construct 
connections between WTO and Member judicial system. At last, thesis studies 


















hoping to provide effective administrative remedy for PPIFTR. 
In the conclusion part, the construction of PPIFTR remedy regime under WTO is 
summarized. 
 






























Agreement On Trade-Related 





Agreement on Preshipment 
Inspection 
《装运前检验协定》 
4 BITs Bilateral Investment Treaties 双边投资协定 
5 CAA Clean Air Act 《清洁空气法案》 
6 CIEL 
Center of International 
Environmental Law 
国际环境法中心 
7 DSM Dispute Settlement Mechanism 争端解决机制 
8 DSU 
Understanding on Rules and 










10 ECJ Europe Court of Justice 欧洲法院 
11 EPA Environment Protection Agency 环境保护署 
12 GATS 




General Agreement on Tariff and 
Trade 
《关税与贸易总协定》 


















of Investment Dispute 
15 IFIA 







17 ITC International Trade Commission 国际贸易委员会 
19 8MNC Multi-National Cooperation 跨国公司 
19 NAFTA 








Organization for Economic 
Co-operation and Development 
经济合作与发展组织 
22 PPIFTR 




Regulation Evaluation and 
Authorization of Chemicals 
《化学品监管、评估、注册
法案》 
24 TPRB Trade Policy Review Bureau 贸易政策评审机构 
25 TPRM Trade Policy Review Mechanism 贸易政策审议机制 
26 WIPO 
World Intellectual Property 
Organization 
世界知识产权组织 
27 WTO World Trade Organization 世界贸易组织 
 





















案 例 表 
（1）阿根廷进口鞋类产品保障措施案（Argentina-Safeguard Measures on Imports 
of Footwear，WT/DS121） 
（2）阿根廷诉智利有关农产品价格幅度制度及保障措施纠纷案（Chile – Price 
Band System and Safeguard Measures Relating to Certain Agricultural Products，
WT/DS207） 
（3）澳大利亚影响鲑鱼进口措施案（Australia-Measures Affecting Importation of 
Salmon，WT/DS18） 
（4）巴西影响椰子干措施案（Brazil--Measures Affecting Desiccated Coconut，
WT/DS22） 
（5）哥伦比亚指示性价格对进口港限制案（Columbia-Indicative Prices and 
Restrictions on Ports on Entry，WT/DS366） 
（6）韩国酒水税案（Korea-Taxes on Alcoholic Beverages，WT/DS75，WT/DS84） 
（7）韩国影响鲜牛肉及速冻牛肉进口措施案（Korea-Measures Affecting Imports of 
Fresh， Chilled and Frozen Beef，WT/DS161） 
（ 8 ）韩国影响政府采购措施案（ Korea-Measures Affecting Government 
Procurement，WT/DS163） 
（9）加拿大药品专利保护案（Canada-Patent Protection of Pharmaceutical Products，
WT/DS114） 
（10）加拿大影响期刊的特定措施案（Canada-Certain Measures Concerning 
Periodicals，WT/DS31） 
（11）加拿大专利保护期限案（Canada-Term of Patent Protection，WT/DS170） 
（12）美国 1916 年反倾销法案（United States – Anti-Dumping Act of 1916，
WT/DS136，WT/DS162） 
（13）美国 1974 年贸易法 301-310 条款案（United States – Sections 301-310 of the 
Trade Act of 1974，WT/DS152） 
（14）美国 1998 年综合拨款法 211 条案（United States – Section 211 Omnibus 


















（15）美国 2000 年持续倾销与反补贴抵消法案（United States-Continued Dumping 
and Subsidy Offset Act of 2000，WT/DS217，WT/DS234） 
（16）美国版权法 110（5）条案（United States-Section 110(5) of the US Copyright 
Act，WT/DS160） 
（17）美国对韩国圆焊碳质条形管 终保障措施案（United States-Definitive 
Safeguard Measures on Imports of Circular Welded Carbon Quality Line Pipe from 
Korea，WT/DS202） 
（18）美国对来自韩国的不锈钢卷盘及不锈钢板反倾销措施案（United 
States-Anti-Dumping Measures on Stainless Steel Plate in Coils and Stainless Steel 
Sheet and Strip from Korea，WT/DS179） 
（19）美国对特定虾和虾产品进口措施限制案（United States-Imported Prohibition 
of Certain Shrimp and Shrimp Products，WT/DS58） 
（ 20）美国对英国特定热轧铅及铋碳钢产品征收反倾销税案（United 
States-Imposition of Countervailing Duties on Certain Hot-Rolled Lead and Bismuth 
Carbon Steel Products Originating in the United Kingdom，WT/DS138） 
（21）美国精炼汽油与常规汽油标准案（United States-Standards for Reformulated 
and Conventional Gasoline，WT/DS2） 
（22）美国—影响跨境提供赌博和赌博服务措施案（United States-Measures 
Affecting the Cross-Broader Supply of Gambling and Betting Services，WT/DS285） 
（23）欧共体对石棉及含石棉产品措施案（European Communities-Measures 
Affecting Asbestos and Asbestos-Containing Products，WT/DS135） 
（24）欧共体—特定海关事项案（European Communities-Selected Customs 
Matters，WT/DS315） 
（25）欧共体香蕉进口、销售及分销体制案（European Communities-Regime for the 
Importation，Sale and Distribution of Bananas，WT/DS27） 
（26）欧共体影响挪威进口养殖大马哈鱼案（European Communities-Anti-Dumping 
Measure on Farmed Salmon from Norway，WT/DS337） 














Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.
